
From: David Hunt
To: Brendan Liew
Cc: john&Sandra Potter
Subject: Submission to Draft Community Consultative Committee Guidelines - State Significant Projects
Date: Monday, 18 April 2016 11:45:01 AM
Attachments: OriginalSubmissionFor Review of MS CompensationAct1961.docx

Attachments.zip
MustonAmended Submission for Review of MS CompensationAct1961.docx

Hi Brendan
Many thanks for helping out with this.
Other info you may need according to the online form 
My address is 
58 Darley Street   Thirlmere 2572
Sandra Potter’s address is also in Thirlmere
Mobile phone numbers are at the end of the email
Regards

David Hunt

Executive Director

Resources Assessment & Business Systems

NSW Dept of Planning and Environment

Re. Submission to Draft Community Consultative
Committee Guidelines - State Significant Projects

The Tahmoor Colliery Community Consultative Committee (T4C)
recently made a submission (30 March 2016) to the Review of the
Mine Subsidence Compensation Act.  It detailed the inadequacies of
the legislation and the unsuccessful efforts made by the T4C
community members to have those inadequacies seriously
addressed. Those members believe the committee is not performing
its advisory role, a stated aim for formation of CCCs, when its
suggestions and submissions are continually ignored.

The attached original submission by community T4C members to
the Review of the MS Comp Act relates flaws in the workings of the
Act to the inability of the T4C committee to communicate its
concerns. The attempt by community members of the T4C to
summarise those concerns in that submission saw their agreed text
significantly amended by the committee chairperson before it was
submitted.  The fact that such censorship was possible provides the
strongest argument for the need for revision of the CCC Guidelines.
There is a widespread perception within the community that the
existence of CCCs merely allows companies to claim they are
fulfilling their community obligations without providing any
real benefits to the affected communities.

Preparation and Presentation of T4C Submission to the Review of
the Mine Subsidence Compensation Act 1961
The final draft of the submission was prepared in consultation with
and on behalf of the community members of the T4C. It was sent to
the 7 community members on 29 March asking for their final review
before it was submitted. It was also sent to the T4C Chair for him to
submit after agreement of community members. (See
attachment “Submission for Review of Mine Subsidence

mailto:gadahunt@bigpond.net.au
mailto:Brendan.Liew@planning.nsw.gov.au
mailto:potter@bigpond.com

SUBMISSION FOR REVIEW OF MINE SUBSIDENCE  COMPENSATION ACT 1961.

Closes 31 March 2016



This submission has been prepared by D&M Consulting Pty Ltd, a civil and structural company, on behalf of the community members of the T4C.

David Hunt, who has recently sold his practice in Picton will be providing input to this submission. Both David Turner and David Hunt have been principals in separate consulting civil and structural firms operating within the Wollondilly Shire over the last 25 years and for much of that time from offices in Picton.  They were the only 2 consulting engineering firms based in Wollondilly Shire.



Part of the work of both firms during that time has been consulting to property owners whose houses or other structures have been damaged by mining subsidence.



They have corresponded frequently with the MSB and at times with the mining company and are very aware of the issues surrounding mining subsidence in the Picton-Tahmoor-Thirlmere precinct.

David Turner is now operating from an office in Narellan and David Hunt has retired but still lives in Thirlmere.

David Hunt (DH) was nominated by the Wollondilly Shire Council (WSC) to be a community member of the original Community Working Party/T4C in 2001 and remained a member until March 2013 when he was not reappointed in the renewal process carried out by the mining company Xstrata.  He has included a summary in the Appendix (AttachmentC1) of his involvement on the T4C over those years.



In November 2012, DH prepared a summary of issues raised in many submissions and reports he and other T4C community members had submitted to the MSB, Council and Government ministers during his time on the T4C.

Headed “Review Needed of Mine Subsidence Legislation Affirming the Rights of Residents, the Wider Community and the Environment “( Attachment A1), it was sent through the local member to the Minister for Minerals and Energy.  That document included a synopsis, summarizing the rights not being supported then considering each of these rights separately detailing the current situation and suggested reform.  



A meeting was later held at the WSC on 14May 2013 to discuss the November 2012 document with the CEO of the MSB, Greg Cole-Clarke.

As well as David Hunt and Greg Cole-Clarke, others at the meeting included Council GM, Mayor and Wollondilly State Member Jai Rowell.  Minutes of that meeting are attached ( Attachment A4-1)

In this submission reference will often be made to the 5 November 2012 document and the Minutes of the 14 May 2013 meeting at Council.







ISSUES OF CONCERN:



1. GOVERNANCE.

Considerations of governance of the Mine Subsidence Board (MSB) cannot take place without including governance of the State government’s relationship with the coal mining companies.  Questions around governance of the coal mining industry generally are key to an understanding of the public’s perception of a lack of accountability in that industry.

Members of the public, including the community reps on the T4C, when questioning any aspects of the coal mining or mine subsidence process, are always confronted with seemingly insurmountable objections.

Genuine redress of unreasonable or inequitable procedures is never possible. 



1.1 Original Approval of the Mine

1.1.1  The process is flawed from the beginning – before approval of an underground mine such as Tahmoor North, or more recently Tahmoor South, the Environmental  Impact Statement (EIS) is prepared by an Environmental Consultant at the direction of the mining company which funds it and approves the content before submitting to the Department of Planning.  Always a voluminous document where transparency of the important issues is never foremost, any challenge to the content is usually beyond the staff-poor government departments whose job it is to review – let alone in the submissions of unpaid members of the public.

1.1.2  There is no semblance of an attempt at arms length separation between the mining company and environmental consultant whose EIS is then accepted as independent and used as the basis for future negotiation on reasonableness of damage to both structures and environment.

Future Subsidence Management Plans (SMP’s) for approval of successive longwall panels rely upon the criteria within the EIS as the benchmark for any projected damage to the built or natural environment.  

(For discussion and suggested alternative see A1 Section 10)



1.2 The Role  of the Mine Subsidence Board

The same flawed concept of accountability continues through the mining process and is extended into the relationship of the mining company with the Mine Subsidence Board (MSB).

1.2.1 The MSB operates within the Department of Minerals and Energy but is wholly funded by levies paid by coal mining companies into the Mine Subsidence Compensation Fund.  However, there is wide perception within the community when dealing with the MSB, that it operates as the insurance arm of the mining companies whose role is to limit any payments from the MSC Fund.   A pattern of strict interpretation of the guidelines in the Act to rule out compensation or repair in many cases where damage is mining related (but not clearly coming within the guidelines) ensures continuation of this community perception.

Where an MSB decision is disputed almost invariably a flawed review process finds for the MSB or the resident must undertake lengthy and expensive   investigation and mount an appeal through the Land and Environment Court.  (For discussion and suggested alternative   See A1 Section 11)



1.2.2  Responsibility Sometimes Shared Between MSB and Mining Company.

Where the guidelines in the Act rule out compensation or repair by the MSB, it sometimes refers to the mining company being separately responsible.  There is also a public perception that where mining related consequences do not fall within those guidelines, the mining company will handle those costs.

Enquiry of the company however invariably receives the standard reply that all damage is repaired by the MSB.

The Act specifically rules out consideration by the MSB of any environmental damage.  This creates a dilemma since environmental damage can be within private or public land and devalues both.  

1.2.3  With damage to private land, the MSB refuses to accept any role assisting the landowner whose responsibility it then is to seek repair or compensation from the mining company with no support from any statutory authority. Owners are usually then advised by the mining company that no compensation is payable for environmental damage 

(See A4.1 Sect 4.1)

1.2.4  Environmental Damage  in Public Lands.

Where damage is sustained within public land there is no authority whether it be Council or government department with the brief to check for this damage or hold the company responsible.  The only instances where any process has been instigated has been through concerned individuals or community groups.  Typically the mining company brushes aside these concerns with the bland statements that they have no responsibility for environmental damage because it is within the guidelines allowed in their SMP (ie the original flawed document).

In the cases where the damage cannot be dismissed eg. where a respected scientific or subsidence engineering firm criticizes the company, the mining company  contracts its own environmental consultants to investigate and produce a report  (and in some cases two reports) which invariably confirms movement is within the guidelines, or caused by an unexplained anomaly which is also allowable within the approved SMP.

Examples of this process were seen with –

· Damaged creekbeds and loss of flows in Myrtle and Redbank Creeks

· The emptying of the 3 major Thirlmere Lakes.

	(See A1 Sections 8.1 and 8.2)

Contrary to the opinions of independent studies, government bodies have relied upon statements or reports from mining company consultants.

Consequently governments have never required the mining company to accept responsibility.  In the rare case that the government has belatedly agreed to some investigation, that investigation has consisted entirely of monitoring rather than any investigation to find causes.

To add insult to injury, even though damage is accepted as mining related, all work has been publicly funded and not recouped from the mining company.

The nexus must be broken between mining companies and investigating consultants although funding should still be provided by the mining company.

(See A1 Sect 8.2 (b) and A4-1 Sect 4.3)

.

1.3 Tahmoor Community Consultative Committee (T4C). 

 The absence of accountability is once again evident in the formation/renewal and operation of this committee.  It was understood the committee as a statutory body was to operate independently of the mining company or MSB.  

In practice the T4C is seen by many as window-dressing to enable government to claim it is fulfilling its obligations to the community..

1.3.1.   The T4C chairperson is meant to be independent but is currently appointed by, responsible to and directly funded by the mining company. 

There have been concerns among a number of T4C members over the years with different chairpersons that the chair has been constrained in carrying out actions for the committee by influence of the mining company

Regardless of whether this was actually the case, the perception that the chairperson is directed by the company is inevitable while that person is appointed and remunerated by the company.  

To ensure confidence in the process both chairperson and minute taker should be truly independent (See A1 Sect12.2 for suggested process)

(See  A2-7 giving a history of issues inadequately addressed by the T4C.

   and A1 Sect 12 for discussion and alternative process)

1.3.2  Company Does Not Inform T4C of Future Plans..

The T4C’s role is meant to be disseminating information regarding future mine proposals and how they impact the community.  Critical information is often withheld from the committee.  The example given in 1.4 below re the proposal for the Innes Street mineshaft explains the consequences of a breakdown in the community consultation process.

1.3.3.  The latest renewal of community members on the committee was wholly administered by the mining company.  The replacement of community members occurred 12 months before the end of its statutory term and members were chosen by the mining company with no input even from local Council. 

 (See  A3-5 re David Hunt’s removal from T4C.)



1.4 Lack of Information and Transparency in the Operation of Both Mining Company and Mine Subsidence Board.

1.4.1.  Innes Street Ventilation Shaft Proposal.  The DH letter to Xstrata’s General Manager (See A3-1) details Tahmoor Colliery’s lack of notification and transparency including spreading of misleading statements as some of the reasons for the angry community response to this proposal.

Further attachments include

· A letter from Xstrata GM to DH threatening legal action (A3-2)

· DH email to WSC Dep GM explaining residents’ concerns (A3-3).

· Response from a neighbour of the proposed shaft disputing the claims of Xstrata GM (A3-4).

1.4.2.  Incorrect and Misleading Media Release by the Company.

Complaints by members of the public to the 2 largest circulation Macarthur papers, if published, often include a comment or article by the mining company usually refuting the complainant’s claims.

An example of one such case was when the cracking of rock strata in the bed of Myrtle Creek was raised at a T4C meeting by committee member Julie Sheppard.  Xstrata commissioned a consultant’s report which confirmed damage was mining related.  Despite this report an Xstrata spokesperson issued a press statement denying mining subsidence had damaged the creek.  Further unsubstantiated claims continued from the company and a similar statement appeared in the EOP Report for LW25.  Even though raised at future T4C meetings, the minutes were never adequately amended nor has there been any public retraction of the false statements.  (See A2-7App B).

1.4.3.  Government regulation is required to

· Ensure company carries out transparent and accurate notifications and follows correct procedures for any modification to their mine plan with ample time for residents to be aware and understand those modifications.

· Prevent the spreading of false statements by the company by requiring a specific retraction/apology from the company whenever that occurs.

· Protect voluntary CCC community members from vexatious threats of litigation from the company in response to actions those members might take carrying out their role as CCC members representing the community (See A3-2 and A1 Sect 7)

1.4.4  Mine Subsidence Board.

The many areas of contention raised by residents whose houses were damaged by mine subsidence are included in Section 2 below.  In all cases residents’ anxiety and understanding would be immeasurably improved if –

· The MSB had carried out clear informative and transparent notification procedures well before subsidence occurs 

      (For discussion  See A1 Sects 1.1&1.2 and A4-1 Sects 2&3.1), 

     (For suggested letters of notification See A4-2).

· During and after repairs the MSB provides transparent information on the damage not repaired such as defective foundations and remaining tilt in the structure 

      (For discussion See A1 Sect4.1(a)&(b);   A2-1 Sects 2,3,4&5 and            Conclusions Sects 2.2&2.3;    A4-1 Sect 3.4)

      (For suggested letter to residents after repairs See A1 Sect 4.2(a))

· MSB pays compensation for loss in property value caused by that loss in building integrity

       (See A1 Sect 4.2(b))

· MSB guidelines are extended to include compensation to cover relief from extended time for repairs and payment in lieu of repairs 

      (See A1 Sects 2&3).

· Transparent Record required for Future Purchasers 

(See A4-1 Sect3.5 and A1 Sect 5 for discussion and suggested register.)



2.  MSB REPAIR PROCESS.

2.1  Which Properties are Notified of an Approaching Longwall ?

(See A4-1  Sect 3.1 for discussion with examples of questionable MSB decisions)

It is very difficult to obtain a clear concept of MSB guidelines to understand why some properties are notified while others are not.   While properties within a certain angle of draw from the mine boundary are meant to be earmarked for notification the process seems to be ad hoc.   It is well understood that subsidence effects can occur at the surface hundreds of metres beyond the surface footprint of the underground mine. However after a claim is refused by the MSB it is very difficult for the owner to obtain any details of reasons for that decision.  The MSB jealously guards its information acting like an insurance agent of the mining company whose sole aim is to minimize repair costs.

(For discussion of spread of surface subsidence, current situation with notification procedures and suggested procedures see A4-1 Sects 2&3.1 and A1 Sect 1.2) (For suggested Notification Letters see A4-2)



2.2.  Points of Contention with the Repair Process.

Many instances of disagreements with MSB decisions have been drawn to the attention of the MSB at T4C meetings. The response invariably from MSB employees to cases where residents have been (often significantly) affected by mining, is no consideration is possible since the request is outside the MSB guidelines. The MSB and mining company are not willing to become involved in a more accommodating interpretation of the guidelines.

It is clear the only solution is modification of the guidelines. 

Accordingly community members of the T4C, singly or as a group, sent letters or made submissions through the local member for consideration of changes in those guidelines. 

Reference is made below to points in those submissions discussing inadequacies in the MSB process and suggesting amendments to legislation. 

2.2.1  Independent Review of Disputed Claim

The current situation and suggested amendments considered

(See A4-1 Sect3.2 and A1 Sect 1.3)

2.2.2 Measures to Support Residents

· Relief from Extended Time for Repairs – measures to include compensation to cover costs and inconvenience of temporary repairs and the option of sale to the MSB

             (See A1 Sects 2.1&2.2 and A4-1 Sect3.3)

· Transparency -  Allow residents the right to disclose settlements with MSB ie. Do not impose non-disclosure clauses

(See A4-1 Sect 3.3)

2.2.3  Compensation Payment in Lieu of Repairs

(See A1 Sect3 and A4-1 Sect 3.4)

2.2.4  Compensation for Buildings Left in Damaged State after Repairs

(See A4-1 Sect 3.4 and A1 Sects 4.1&4.2)

2.2.5 Protection of Future Purchasers of Damaged/Repaired Houses

No records are available of repairs carried out to subsidence damaged buildings nor is the question a required part of the conveyancing process. Consequently future owners are unaware whether their house has been previously damaged and retains defective foundations or tilt.

Suggestions are given for a transparent and equitable process

(See A4-1 Sect 3.5 and  A1 Sect 5)



3.  COMPENSATION & MINING GRANTS.

Under the Governance section above this submission has addressed flaws in the mine approval and operation process as well as the compromised position of a Mine Subsidence Board fully funded by mining companies.

This section now discusses the effects of the MSB guidelines which restricts the  MSB’s ability to provide a full suite of repairs and disallows compensation in lieu 

of repairs.  The guidelines also disallow any consideration of environmental damage resulting from mining.



3.1. Damage to the Environment.

There is no public authority overseeing damage to the environment and consequently no argument is given for mitigating modifications to mine design. 

Resulting damage to the environment, particularly cracking of creek and riverbeds and the loss of waters from Thirlmere Lakes from the draining of sub surface aquifers into the mine will cause severe long-term damage to the community’s assets. It will also produce significant extra costs/revenue foregone for the Wollondilly community.

Similarly the local Council will be significantly disadvantaged by mining damage to its assets and ongoing increased maintenance costs.

3.1.1 The Current Process Followed after Mining Responsible Environmental Damage

If the mining company accepts responsibility for the damage (often only after a protracted period of denial) it will contract its own consultants to conduct investigations which invariably conclude that the damage has been caused by subsidence which is within limits as predicted in the approved SMP (a result of the flawed process detailed in 1.1 above).  If outside those limits, excessive subsidence movement is considered to be the consequence of an anomoly in the underlying strata. Since such possibilities are also referred to in the SMP, the damage is still considered acceptable although unusual.  The mining company Consultant then recommends monitoring presumably because of the futility of attempting repairs. The possibility of repair or natural healing is usually suggested as an alternative possibility but any decision delayed until more research and monitoring is carried out.

However the monitoring or research, if they occur, do not result in any modifications to mine design or future mining plans and the mining company is not held responsible for that damage or its consequences.

The inadequacies in this process have been raised in a number of submissions over the years and attachments are referred to below.

Environmental consequences of subsidence of the Tahmoor Mine longwalls are discussed and explanations given for the extra costs Council must bear.  Suggestions are also made for a Statutory Body to oversee legislation which must be revised to incorporate an Environmental Protection Protocol which will investigate increased ongoing Council costs resulting from the loss of healthy ecosystems

 These costs must be met by the mining company.

(See A1 Sections 8.1 and 8.2).  

3.1.2 Sinking Fund.

All costs or revenue forgone to the Council and community, as a result of mining, should be investigated by the statutory body referred to in 3.1.1. above.

To cover these costs, a sinking fund should be established to compensate the community into the future. 

(See A1 Sect 9)



3.2  Maintenance of Community Goodwill Undivided by Company Grants.

The process of mining companies providing community grants has been longstanding in the mining industry. In some instances mines delegate the administration of the grant process to an independent committee separate to the mining company.

With Xstrata (now Glencore) the grant process has been administered by the company with grant recipients chosen at the discretion of the company.  Community groups or charities apply to the company to be considered for grants.  The company decides on recipients and amount of grant.

The company has refused a grant to a charity with a very minor association with a group opposing mining company behaviour.

This process has had the effect of causing division between residents unhappy with damage to their homes or future mine plans and members of the community groups receiving grants

 (See A1 Sect 6) for a discussion of the issues surrounding community grants and the suggestion for a community based committee to administer mining grants. This should be enshrined in legislation to prevent community grants being a cause of community discord.



4.  RECENT ISSUES OF CONCERN TO T4C MEMBERS

4.1  Request from T4C for more proactive approach from MSB

On 8 June 2015 a letter was sent to The MSB CEO asking for consideration of a number of issues relating to operation of the MSB claims process.

(See Attachment B1)



4.2 Submission from Resident to MS Compensation Act Review

Local resident, Michael Williams, from Bridge St Thirlmere  has previously contacted members of the T4C explaining his dissatisfaction with the MSB process handling his claim for mine subsidence damage.

His house, which has been undermined, lies on the N side of Bridge St in an area which is outside the proclaimed Mine Subsidence District. He was originally informed his property would not be undermined.

He sent a submission to the review on 14 March.



4.3 Other Issues

4.3.1  Determination of Claims

A reasonable time must be specified for MSB to determine a claim after it has been lodged by a resident. Currently residents have been left for up to 2 years before their claim has been determined

4.3.2 Extension of MSB Approval Time Needed .

When MSB approval for a new house design is sought the approval given is only of 2 years duration while the Development Application through Council is current for 5 years. 

The MSB approval should be extended to 5 years otherwise Council approval may need to be resubmitted and a new approval sought with additional costs payable.







CONCLUSIONS



This submission has given many specific examples of interactions involving MSB and mining company with residents and the community where inadequate processes have prevented equitable or acceptable outcomes for individuals, the wider community and the environment.

If mining companies are allowed to continue undermining and subsiding our countryside, villages and suburbs there needs to be a major shift in the governance of the mining process.

Currently there is a perception of a nexus between mining companies and Department of Minerals & Energy/MSB (and even with government generally) which is seen to be responsible for the unacceptable outcomes mentioned above.

This perception (and the foregoing submission provides many examples reinforcing that perception) explains why the current process can never be seen as equitable or acceptable while that nexus continues.

Suggested modifications to the process follow

 

1) Instead of the current Mine Subsidence Board a body disconnected from the mining companies or Department of Minerals and Energy must be set up to act on behalf of, and in the best interests of, the individuals and the community. 



2) Features of the MSB Mk II suggested are

   2.1 The MSB Mk II would be a statutory body under the umbrella of the Department of Environment (DoE) administered by and responsible to that department with a board, if retained, weighted in favour of the communities.

   2.2 If the Mine Subsidence Compensation Fund is retained to collect mining company levies, its funds should be lodged with DoE before forwarding to the MSB ie. an extra step to ensure a process at arms length from the mining companies.

   2.3 Guidelines for the MSB Mk II need to be extended and widened to

· Give a more liberal interpretation of the longwall zone of influence affecting surface structures

· Provide compensation payments in lieu of repairs and to cover residual building damage at completion of repairs and other areas of resident disadvantage during repair process

· Include environmental damage within MSB ambit of responsibility for both private and public lands. Work in conjunction with DoE and local councils to investigate damage, rehabilitation possibilities and compensation payable. (including establishment of a Sinking Fund)   Where investigations and reports are to be prepared by a private consultant that consultant to be briefed, contracted and administered by the DoE with costs recouped from the MS Comp Fund or mining company.

   2.4  A restructuring of the processes for resident notification, claim determinations and provision of independent second opinion.

   2.5  A recognition of the need for a transparent process to ensure residents understand their rights; to include provision of mining damage repair details to future purchasers of previously damaged houses.

  

  2.6 MSB Mk II to be given additional authority. To oversee eg.

· Mining company procedures and behavior including company media reports with authority to require retraction of misleading reports

· The process for companies providing community grants



3)  Governance of MSB cannot be Separated from the Mine Approval Process

An independent process should be established to enable the DoE to choose consultants and administer contracts for the original project EIS and future environmental reports without oversight of the mining company



4)  Community Consultative Committees should be independently run without influence from Mining Companies

   4.1 The process for establishment and renewal of membership of these committees should not be influenced by the mining company but use guidelines laid down by government regulation to ensure independence of the committee.

   4.2 The chairperson and minute taker of the committee should similarly be appointed and remunerated by a statutory authoritywith no links to the mining company.

   4.3 Costs to be recouped from the mining company



[bookmark: _GoBack]Submitted by Community Members of the Tahmoor Colliery Community Consultative Committee (T4C)

Col Mitchell  -  Councillor WSC

David Henry - Council Representative

David Auchterlonie

Virginia Fairley

Robert Khan

Sandra Potter

Julie Sheppard
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                                ATTACHMENT  A1                             5 November 2012



      REVIEW NEEDED OF MINE SUBSIDENCE LEGISLATION 



AFFIRMING THE RIGHTS OF RESIDENTS, THE WIDER COMMUNITY AND THE ENVIRONMENT



SYNOPSIS



This submission refers to Xstrata’s ownership of Tahmoor Colliery, the effects of mine subsidence due to mining longwall panels and the related operation of the Mine Subsidence Board (MSB). It also examines the ability of the Tahmoor Colliery Community Consultative Committee (T4C), the committee set up by legislation, to fulfil its role of informing the community and liaising with the company.



Surface Subsidence     Total extraction of a 2.4m thick coal seam with resulting surface subsidence of approximately 1 metre has many consequences for residents, their buildings, sub-surface aquifers and the environment generally. 



Undermining of major urban areas the size of Tahmoor, Thirlmere and Picton , as is now taking place from Tahmoor Colliery, is probably a unique event in the history of longwall mining in Australia. 



Claims for Mining Damage     The fact that over 590 residents have made claims for mining related damage gives an indication of the imposition upon these communities. The extent of uncompensated negative impacts of mine subsidence are testament to the inadequacy of the support and compensation process overseen by the Mine Subsidence Board (MSB).  The Act whose provisions are relied upon to determine community rights is more than 30 years old. The guidelines were developed for a different era;  those guidelines and the Mining Act generally are well overdue for review.



Handling of Claims      Currently all instances of mining damage and repairs resulting from that damage must be handled by the MSB. However the MSB has advised in response to representations from community members of the Tahmoor Colliery Community Consultative Committee (T4C), that many situations we have presented for compensation of residents are outside the guidelines of the mine subsidence provisions of the Mining Act or are specifically excluded by them. 



When representations are then made to Xstrata, the current owner of Tahmoor Colliery, advice is given by Xstrata that their hands are tied since consequences and rectification of mining damage are wholly the responsibility of the MSB; the Colliery has no jurisdiction, and can’t become involved in the compensation process.



The losers from this “Catch 22” situation are the residents. The exclusions within the legislation and its interpretation  by the MSB and Xstrata impose an onerous burden on the owners of damaged homes. 



It would appear the only adequate solution is to review and revise the provisions of the Act to remove these exclusions and enshrine in legislation a statement of rights for residents, the community and the environment.



 Accordingly, listed below are the rights which are not being supported or compensated and generally disregarded



RESIDENTS RIGHTS 



1) The Right to be Notified



1.1. Notification of New Proposals



1.2. Initial Notification of Residents of Approaching Longwall



1.3. The Right for an Independent Review of a Disputed Claim



2) The Right for Relief from the Extended Time for Repairs



3) The Right for Compensation Payment in Lieu of Repairs 



4) The Right for Compensation for Buildings Left in Damaged State at Completion of Repairs



5) Rights of Future purchasers



RIGHTS OF WIDER COMMUNITY AND ENVIRONMENT



6) The Right to Maintain Cohesive, Functional Communities not divided by mining company community grants



7) The Right to Transparent Truthful Information



8) The Rights of the Environment



9) A Sinking Fund - The Right to Compensation into the Future After Completion of Mining



 THE RIGHT TO INDEPENDENT REVIEWS AND OVERSIGHT OF MINING 



      10)  The right to be provided with independent reports from the company of projected impacts of           mining before a project’s approval and later independent reports examining actual impacts.



       11)   The right to a Mine Subsidence Board (MSB) operation independent of the influence of mining companies.



       12)   The right to an independent chairperson of the community consultative committee (T4C)



Below in the body of this submission (see REPORT below) each item listed above is considered with an explanation given how the specified right is not being upheld.  Suggestions are then given for amendments in legislation and process to ensure that right is acknowledged and provided, or if not, compensation is paid 



REPORT




RESIDENTS RIGHTS 



1)     The Right to be Notified



1.1
Notification of New Proposals 



Details have been previously expressed of the inadequacies of the community consultation process. The problems encountered with consultation for the Innes St exhaust shaft provided an example .  Xstrata maintained their procedures were in accordance with requirements. Community dissatisfaction with that process was very clear and the opinion was clearly given that those procedures need improvement. Upgraded requirements would need to be specified in new legislation.



1.2
Initial Notification of Residents of Approaching Longwall – to include explanation of mining process and Claim Procedure


1.2(a) Current Situation



Residents in the path of longwall mining are not informed of its approach nor of the availability of pre-mining inspections by the MSB unless specifically requested.



Many residents whose houses lie on the path of a longwall are not aware that initial damaging subsidence movements can occur before they are actually undermined but when the previous longwall passes their property. Movements sometimes continue until 3 longwalls have been completed; consequently permanent repairs are not carried out for 3 or 4 years after the initial damage is first noticed.



It is not uncommon for anomalous surface movements due to subsidence to occur well beyond the surface footprint of the longwall panel; a figure of 500m beyond the footprint has been suggested as a cut-off distance to use for notification of residents



1.2(b) Explanatory Letter Required



Legislation should require that an explanatory letter be sent to all residents whose properties may be affected by ground movements due to mining, explain the mining process and offer pre-mining inspections before those movements take place.



Suggested wording for an explanatory letter would:



· give residents a better understanding of the movements their houses may be subjected to 



· specify where the property lies in relation to the approaching longwall, when subsidence movements may begin, the period of time in which movements may continue  and the estimated date when repairs can take place



·  explain the procedure to be followed before rectification works can take place and the process whereby temporary repairs are sometimes carried out before permanent repairs when all movement has ceased



·  differentiate between those properties directly above the longwall footprint and those outside that footprint but within the area affected by mining



· Inform residents of their eligibility for a pre-mining inspection with sufficient notice for that to be obtained before subsidence movements begin



· Specify the requirement to notify the MSB of a claim should damage be sustained



1.3
The Right for an Independent Review of a Disputed Claim



1.3(a) Current Situation     If a resident believes the MSB was incorrect in its determination of a submitted claim, the only review available to the resident is conducted by an MSB engineer with no input from the owner nor access to the engineer’s report; such a review lacks any pretence of legitimacy.


Residents are told they have the right to appeal to the Land and Environment Court with its associated significant costs – not a genuine option.



1.3(b) Suggested legislation  should specify the rights of the owner for a review including the right to be involved in the choice of the reviewing engineer with full access to and explanation of the review report.



These rights should be explained fully in the initial explanatory letter 



2)       The Right for Relief from the Extended Time for Repairs



2.1
Current Situation



Since ground movements can occur outside the footprint of the longwall panel, damage to a structure can be caused by subsidence of an earlier longwall panel. Ground movements can continue with further damage during the subsequent two longwall panels.



It is not uncommon for a delay of 3 to 4 years after the first damage appears before rectification works take place.



Ramifications are:



· The real costs of inconvenience of living with temporary repairs over an extended period are given no consideration for compensation



· An inability to sell while the  building is in a damaged state



2.2
Suggested Relief Measures



2.2(a) Negotiation between MSB and owners for measures including compensation to assist with costs and inconveniences of temporary repairs during the period until final repairs are carried out.


2.2(b) Option of Sale to MSB or mining company   Owners would have the right to sell during this period at a price set equivalent to an undamaged building.  An independent process would be required to arrive at a fair figure. The owners should also have the right to lease back the house for an adequate time to organize relocation


3)       The Right for Compensation Payment in Lieu of Repairs 



3.1
Current Situation



Mining subsidence legislation requires the MSB to undertake repairs. It allows no flexibility to provide a cash payment to the owner equivalent to the cost of repairs.



3.2
Payment in Lieu



Owners should have the right to decide whether they want their house repaired by the Board or accept cash compensation instead. The compensation figure to equal the estimated cost of repairs and as with 2.2b above that figure to be the subject of an independent process.



4)       The Right for Compensation for Buildings Left in Damaged State at Completion of Repairs



After repairs have been completed buildings can retain damaged foundations and/or be left in tilt. 



4.1
Current Situation



4.1(a) Foundation Damage



Once a claim is accepted for repair the superstructure of the building is repaired. However the cracked or deformed foundations, the cause of the superstructure damage, are rarely repaired or even inspected. This is quite understandable since such investigation and repair would normally not be an economic proposition, it often being cheaper to replace the building.



Consequently after completion of repairs the extent of foundation damage is unknown and remains for the life of the building.  Ramifications are:



· If cracking or misalignment of foundations remains after repairs, repropagation of cracking through the building superstructure is more likely to occur with any future ground movements than if foundations were not damaged. Typically these ground movements could be the result of expansive clay movements, vibrations from earth tremors, heavy earth-moving equipment, construction traffic, etc



· Remaining cracked or misaligned foundations will often allow water access to steel reinforcing with resulting rusting of reinforcement exacerbating the cracking process



Without exposure of the foundations, and repair or replacement of the damaged sections, it would be very difficult for the MSB to maintain that structural integrity of foundations of any building damaged by subsidence had not been compromised.



No compensation is paid to cover this loss of integrity nor possible consequential damage from future ground movement.



4.1(b) Residual Tilt



There are instances where buildings are left with a residual tilt after completion of repairs. The MSB does not relevel buildings unless the building tilt is greater than 7mm / metre 



(ie. 140mm over the length of a building 20m long)



Owners receive no compensation for buildings left in permanent tilt



4.2 
Suggested Measures for Notification and Compensation



4.2(a) Letter to Residents at Completion of Repairs



Formal letter to be given residents by MSB at completion of repair works providing:



· Results of surveys carried out by MSB or company specifying any residual tilt in building



· Information re structural integrity of building - if foundations weren’t inspected and repaired, the possibility of compromised foundations with ramifications for future damage acknowledged and explained



· MSB commitment to indemnify owners against costs of this future damage.  The indemnity could be removed by the parties by an  increase in the compensation figure discussed in 4.2b below



4.2(b) Compensation for Loss in Property Value



Where a building is left with residual tilt and/or unknown structural integrity of foundations a compensation figure is to be paid equivalent to the estimated reduction in sale price of the property caused by those impacts.  Legislation to be specified for the procedure for calculation of compensation.



5)      Rights of Future purchasers



5.1 
Lack of Records  



No public record is maintained of buildings which have been the subject of claims for mining subsidence damage nor any reference given to the possibility of tilt or compromised structural integrity of those buildings. Consequently purchasers of properties in a previously undermined area are unaware of the previous history of their prospective property. 


5.2 
Suggested Measures for Recording Mining Effects on Buildings



5.2(a) Endorsement of Councils Building Certificate 



The letter to residents (4.2a) and the compensation figure (4.2b) should be matters of public record, retained as endorsements on the building certificate held at Council and provided to prospective purchasers as part of the conveyancing process.



5.2(b) Register of Subsidence Claims



MSB to provide Council with information so Council can maintain a public record of all properties where claims have been made for mining subsidence damage.



RIGHTS OF WIDER COMMUNITY AND ENVIRONMENT



6)      The Right for Maintenance of Community Goodwill Undivided by Company Grants




6.1 The Current Situation



In the case of Tahmoor Colliery, Xstrata negotiates directly with community groups and the company decides on the recipients of community grants and the size of those grants.  There is the potential for other residents directly affected by mining, and not compensated for the mining consequences, for their voices not to be heard.



A recent event in Thirlmere well illustrates this issue.  A residents’ group was demonstrating against a proposed chimney stack in Thirlmere spreading mine exhaust particles and gases over Thirlmere and Picton. Their signs were displayed in the Thirlmere township on the weekend of the Thirlmere Steam Festival of which Xstrata was a sponsor. One of the organizers removed the signs arguing with the demonstrators that criticism of Xstrata should not be taking place in the vicinity of the rail museum even though those signs were on a public road. She was concerned their presence may affect future mining grants for the rail museum. The consequence was the issue had the effect of creating division within the community.



              6.2  Suggested measure to Prevent Divisions



It is important that mining companies’ community grants are not seen as an alternative to genuine consideration of residents’ grievances re mining consequences. The involvement of the community in the mining grant process would assist in the prevention of these divisions.



A suggestion would be for the establishment of a separate committee of community members to administer the mining grants as occurs in an adjoining coal lease


7)     The Right to Transparent Truthful Information



7.1   The Current Situation



There have been instances when the company has made false or misleading statements to the community or the media and these are never retracted



When this occurs the community’s understanding of mining issues is distorted with resulting confusion and development of a climate of distrust within the community.



7.2. To prevent similar consequences in the future a statutory requirement is necessary to ensure any misleading or false statements are quickly retracted.  The form of retraction required for community announcements, local papers or television should be specified in legislation



8)      The Rights of the Environment



8.1 
The Current Situation



Damage to the environment is specifically excluded from the MSB’s brief.  Consequently there is no authority overseeing notification of environmental damage, minimizing effects of that damage nor providing compensation to properly investigate causes and consider possible ameliorating actions. Future community costs resulting from that damage are disregarded.



8.1(a) Damage to Creeks and Rivers



There is considerable precedent of significant cracking in the sandstone beds and draining of the underlying aquifers where longwall mining has undermined our creeks and rivers.  Consequences are reduced groundwater flows into creeks after rain events, permanent ponds drained, excessive weed growth and removal of healthy ecosystems. The onus of responsibility is always on the community to prove damage and there is no incentive or requirement for the company to follow-up or investigate complaints.



8.1(b) Polluted Flows into the Bargo River



Massive quantities of polluted groundwater are currently pumped from the mine into the river. Tests of flows have shown high values of contained salts but the effects on the health of the river, fish and other life are unknown.



Once the Tahmoor Mine is closed and pumping into the river stops, it’s difficult to see how  cracking of the river bed and draining of underlying aquifers from previous mining will ensure flows in the Bargo River will not be depleted below pre-mining levels with consequent reduction in river health and loss of healthy ecosystems.



The sorry state of the Cataract River in an adjoining lease, following mining under similar sandstone strata, provides an example of loss of flows and a polluted river system, the result of longwall mining.



8.1(c) Additional Maintenance Costs to Council



The loss of healthy ecosystems mentioned above (as has occurred in Tahmoor’s Myrtle Creek) results in excessive weed growth and polluted flows into downstream rivers increasing the likelihood of dangerous algal growth in the Nepean/Hawkesbury system.



Councils must then bear the significant costs of maintenance work removing weed and algal growth in creeks and rivers.



8.2 
Measures to Provide for the Environment



8.2(a) Statutory Body Required to Oversee Legislation



The mining subsidence legislation must be extended to provide for an Environmental Protection Protocol. It could be included within the brief of the MSB.



8.2(b) Environmental Protection Protocol



To address the omission of legislative protection for the environment referred to in 8.1 above it would be necessary to adopt a protocol as suggested below



Notification of damaging effects to the environment by company monitoring or community advice should trigger a number of outcomes:



· An investigation to determine the extent and ramifications of any damage



· In the case of cracking of creek beds, draining of ponds and loss of creek flows, the investigation would need to resolve the questions whether near surface aquifers had been drained and the extent of lowering of the water table.  Any rectification measures would need a full understanding of the subsurface strata and causes of any aquifer depletion



· Investigation should consider the ongoing effects of any damage. For example in the case of loss of creek flows would this result in the loss of a healthy creek system and that creek’s biodiversity? If healthy ecosystems are lost in tributary creeks what are consequences such as excessive weed growth, increased fire risk and major algal growth in downstream river systems



· Investigation should consider the increased ongoing costs to Council as a result of the consequences mentioned above including increased maintenance costs



· The continuing investigation into the loss of water in Thirlmere Lakes highlights the inadequacies of a process which has no statutory requirement for the mining company to carry out a transparent independent investigation of mining effects on aquifers once a serious question such as this has been raised.



Investigations noted above should be funded by the mining company but carried out by an independent suitably qualified consultant with a brief commissioned and overseen by the local Council.



9)       A Sinking Fund - The Right to Compensation into the Future After Completion of Mining



Currently mining companies pay royalties or taxes to State and Federal governments; yet there are no equivalent payments to local governments to compensate the local communities.  This is a topic discussed frequently at meetings of the Mining-Related Councils



There is a very strong argument for an additional payment from mining companies directly to Council for the establishment of a sinking fund. It would be set aside for use in the local area to pay for the community’s ongoing costs due to mining and as compensation to mitigate effects of permanent environmental damage into the future once the company has left the area.  (See points in 8.2b above)


THE RIGHT TO INDEPENDENT REVIEWS AND OVERSIGHT OF MINING



10.  The Right to Independent reports of Mining Issues




10.1 The Current Situation



Subsidence Management Plans(SMPs) for a new mining developments represent the equivalent of an Environmental Impact Statement(EIS) required for developments generally.



The SMP as with any additional EIS or other related investigations of mining related matters are commissioned, funded and administered by the mining company before being submitted to the relevant government departments for their approval.



It is clear the consultant preparing the report understands the company’s requirement to



· minimize compliance costs imposed upon the project and 


· couch the discussion of any questionable impacts of the development in favourable terms.


Reports invariably run to many hundreds of pages with critical data rarely prominent and often very difficult to find.  The inevitable result is the funds-starved govt departments analyzing the report give only cursory attention to the details; similarly it is beyond the experience of individuals of the public to give sufficient of their unpaid time to make a proper analysis. Consequently in majority of cases reports are accepted with minimal revision.



It will never be possible for governments to have the community’s confidence or public support while they oversee such a flawed process.




10.2  An Acceptable Alternative



The community must have the right to be provided with truly independent reports from the company of projected impacts from mining before approval of a project, and later investigations of actual impacts.



To ensure independence of SMPs and other reports an acceptable model often suggested is one where those reports are advertised, administered and funded directly by local Council or the Dept of Planning (ie. a department other than the Dept of Mines or Mine Subsidence Board which receive funding from mining companies). 



 All costs of the department or Council would then be reimbursed by the mining company.



11.  The Right to Independence of Mine Subsidence Board




11.1  The Current Situation



The Mine Subsidence Board (MSB) was set up by legislation to carry out inspections and repairs of properties damaged by Longwall mining. Its brief is to support residents to minimize disruption to their lives, however the Board interprets its guidelines very narrowly.  Its failure to consider other approaches to compensation payments, dismissal of claims with no proper recourse for review and lack of transparency of its process gives the community little confidence in its independence.  Since it is wholly funded by the coal mining industry it is seen by many in the community as the insurance arm of that industry rather than a public body supporting the community.



11.2  The Alternative 



In addition to a review of the Mine Subsidence legislation as called for in earlier sections of this submission, the nexus between the MSB and the coal mining industry must be broken by ensuring all MSB funding is paid directly through the government at arms length from the industry. Reimbursement of these costs from companies should not be subject to a process involving liaison between MSB and those companies.



12.  The Right to an Independent Chairperson of Community Consultation Committees




12.1 The Current Situation



The chairperson of the Tahmoor Colliery Community Consultation Committee (T4C) is currently responsible to and directly funded by Xstrata and this declaration of interest is specified at the start of all meetings; consequently that person cannot be considered to be truly independent as specified by the regulations for Consultative Committees.




12.2 The Alternative



To provide community confidence in the T4C process, the chairperson of that committee should be appointed by, responsible to and solely funded by, a statutory authority such as Dept of Planning or Council with all costs recovered from the mining company.


DAVID HUNT  



 Voluntary Community Representative on Tahmoor Colliery Community Consultative Committee (T4C) since committee’s formation in 2003 under government regulation.



Principal in Consulting Civil & Structural Engineering Practice operating in Wollondilly Shire for 35 years – including designs of structures to MSB regulations and reports on buildings damaged by mining subsidence.



Author of many submissions to MSB and mining companies relating to mining subsidence issues.



Resident of Thirlmere 
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ATTACHMENT A4-1


Mine Subsidence Meeting at Wollondilly Shire Council 14 May 2013


                                              Draft Minutes



Present


   Wollondilly Member of NSW Parliament                Jai Rowell             JR



   Wollondilly Shire Council   General Manager        Les McMahon        LM



   Wollondilly Shire Council    Mayor

        Col Mitchell
          CM


   Wollondilly Shire Council    Councillor

        Lou Amato

 LA


   Wollondilly Shire Council  Environmental Officer  Alex Stengl   
 AS



   Mine Subsidence Board CEO


       Greg Cole-Clarke   GC



   Local Consulting Engineer

                         David Hunt              DH



1.  Aim of Meeting


General agreement aim was to discuss negative impacts of longwall coal mining at Tahmoor Colliery on residents and communities and examine how these may be reduced eg. whether existing legislation was being followed or a review of that legislation was required.  Discussion followed:


GC believed the Mine Subsidence Board (MSB) received few complaints from owners because there was general satisfaction with the process and the MSB’s handling of their damage claims 



JR explained constituents approach him with their problems when they believed they had no other avenues open to them but considered these cases were probably worst case scenarios



CM saw a problem with the overlapping of responsibilities of the MSB and mine owner. The Tahmoor Colliery Community Consultative Committee (T4C) of which he and Lou Amato are members was prevented from raising community concerns referring to issues which are the domain of the MSB and these concerns were possibly not being transmitted to the MSB.



DH suggested that there was a strong disincentive preventing residents taking their complaints to the Board because if they were aware of the Board’s review process they understood that inspections and reviews will be conducted by inspectors or engineers provided by the Board which they don’t consider independent. If they lodged a complaint it would only be dealt with by those same officers and they believe the result could be a less accommodating treatment of their case and a worse outcome for them.



2. Notification of Residents of Possible Damage to their Homes by Proposed Mining and Availability of Pre-Mining Inspections     



GC explained that that all residents in the path of a longwall were notified before that longwall undermined their homes and were offered a pre-mining inspection at no charge. Currently this opportunity was being accepted by a large number of residents.


LA asked what proportion of the 600 or so owners whose damage claims had been accepted by the Board had received pre- mining inspections. GC responded that he didn’t have a breakdown but numbers receiving pre-mining inspections were substantial.



DH queried whether owners were notified in sufficient time of the available inspections before the first damage was sustained by their house. He noted that subsidence effects are sometimes experienced during mining in an adjoining panel; he related the experience of a resident in Bridge St Thirlmere whose house was damaged when the mine reached the end of Longwall 25(LW25) even though that house lay in the path of LW26. The owners received no notification that mining was to take place until after the start of LW26.


DH presented 2 draft letters as examples of letters which could be sent to owners to ensure sufficient notice was given and provide an explanation of the process. He explained the first letter should be sent well before the possibility of first effects of damage (and would advise of pre-mining inspections) and the second letter later but also before the first effects; it would include an explanation of the mining process and also explain the rights of owners for repairs and compensation for mining damage.


The letters are included as separate attachments to the minutes. They use as an example a property owner whose house lies in the path of LW28.


3. Second Pre-Mining Letter – Explanation of Subsidence Effects, Process to be Followed and Measures to Protect Residents



3.1 Subsidence Effects and Area for Notification



GC agreed to consider the Board’s notification procedures and the information provided in their correspondence to owners, although he mentioned it was also the responsibility of the mining company.


DH suggested the letter include an explanation of the possibilities of anomalous movements which are often much larger than predicted and occur outside the normal area of influence.  The distance beyond the longwall mine footprint which should be included in the area for distribution of pre-mining letters was discussed.


Increasing the distance from that based upon a 26.5 deg angle of draw to 500m was mentioned as a reasonable compromise.  GC agreed to consider this suggestion



DH also drew attention to the fact that damage claims were made by 3 owners approximately 400m beyond the end of LW22. They had received no pre-mining notification but believed damage to their house was caused by mine subsidence; all claims were refused.  After DH was approached by an owner and after it was confirmed that none of the houses was in the vicinity of the monitored survey points he was referred to the MSB again for reconsideration of what appeared a reasonable claim. 


The review did not support reconsideration of the original claim. DH maintained that if these owners had been provided with a letter explaining when the mines would be near their house, the availability of a pre-mining survey and the need to make a claim as soon as damage was noticed, the matter could have been resolved quickly and satisfactorily.


3.2  Inspection of Damage and Reports.



GC explained that after a claim is made an inspection/investigation is made by an MSB inspector or engineer, depending upon the extent of damage, then a report prepared.



DH questioned whether 


· the report was always given to the owner and did it  include details of any investigation of foundation damage or level survey specifying movement in levels. 


·  In the report was the owner advised that an independent review was freely available if they believed it was deficient or unreasonable?


  DH believed owners should then have input into the choice of an independent reviewing engineer.



GC explained that he considered it unrealistic to allow owners to have their inspections/reports carried out by an engineer of their choice; the Board’s engineers were independent and not employees of the MSB and any review was carried out by a different independent engineer.  These engineers were selected by the Board.



DH maintained that from a public perception view point it was very important that the process must be seen to be above reproach and the fact that owners had no say in the choice of engineers, particularly for the review of the initial report meant that the process was not seen as independent.



DH suggested that a tribunal or committee including local representation could provide owners with an independent contact separate from the Board.  The committee could then negotiate with the owner and the Board to find a suitable reviewing engineer agreeable to both sides.



DH did not consider an application to the Land and Environment cited as an option for owners is a viable or equitable option.  Owners whose houses are damaged have to put up with significant stress and disruption to their lives for an extended period for consequences they have no control over.  They should not also have to fund investigation or repair of those consequences.  Even if they prepare their own case and represent themselves without paying for legal assistance the simple lodging of a claim with the L&E Court costs over $800 – an unreasonable burden.



LM put forward the suggestion that Council could have more of a role supporting aggrieved residents when they believe they have no other avenues left open to them.  He suggested they could bring their concerns to Council’s Environment Section who could then advise them of their rights and any further steps open to them.


3.3. Measures to Protect Residents.



· Sale to the Board or company during the extended period before repairs are completed.                                                                                                GC maintained that this option was available and had been taken up by a number of owners.  DH did not believe this was generally understood and asked if this was the case and it was not qualified, this option should be clearly stated within the second pre-mining letter.



· LA asked if MSB provided any compensation for residents for the stress and inconvenience they’d been subjected to living with damaged houses for an extended period.  GC replied there was no compensation allowed in the legislation.



· Greater transparency.                                                                                DH raised the point that community confidence in the process would be increased if there were no confidentiality clauses imposed upon owners not to divulge details of settlements made with MSB or colliery.              GC maintained there were no such impositions on owners after settlement with the MSB and owners were free to discuss all agreements made. However he later accepted that he knew of one case of settlement subject to a non-disclosure clause.


3.4 Compensation Payments After repairs.                                                                                            GC reported that there was no requirement for payment of compensation since the MSB ensured all houses/structures were repaired to their pre-mining condition.                                                                                                   DH took issues with this statement referring to                                        (a) the Board’s own guidelines which state that the Board will not relevel buildings left in tilt unless the tilt is greater than 7mm/m (ie 140mm over 20m length of house).                                                                               (b)The fact that in many cases the house superstructure is repaired but no investigation or repairs are carried out on the house foundations.      (c) DH tabled a level survey which was part of the MSB engineer’s report for a house in Rita Street Thirlmere.  The report accepted that mining damage had caused tilting of the house slab, the tilt varying across the slab from -3mm/m to +10mm/m, well in excess of the accepted figure.      The owners were offered repairs to other damage to their house but not the slab – they did not believe any investigation was or could realistically be made of damage to the slab and there was no provision for its relevelling.                                                                                                    (d) It is clear that there are houses left in a damaged state where compensation is warranted and often also cases where the most acceptable and economical option would be to offer compensation in lieu of repair.


3.5 Protection of Future Purchasers.



GC explained the existing position where prospective purchasers and conveyancers could request from the MSB a certificate stating whether a block lies within a Mine Subsidence District or has been previously undermined and repaired.  No details of repairs were provided.



DH made the point that the information provided should include details of previous damage from mining, repairs carried out and if the building was left in tilt or with damaged foundations the payment made to the owner as compensation for that damage. In this way transactions for sale of buildings previously undermined can be handled transparently and a fair price negotiated.



This would ensure a workable mechanism for the payment of compensation by the Board in lieu of the often uneconomical alternative of repairing or replacing a deficient structure. It would provide an equitable solution which could be resolved by the free market system in a manner acceptable to all parties.



4. Compensation for Environmental Damage


4.1 On Residents’ Properties



GC confirmed that the MSB’s brief extended only to the built environment.



LM commented that there was a need for this anomaly to be addressed since damage was occurring without the companies accepting any responsibility. He suggested a further forum or meetings be organised between the Council, Jai Rowell and the company to begin negotiations on this issue. 



DH recorded that under the Mining Act 1992 it is the responsibility of the Tahmoor Colliery to provide compensation for impacts caused by mining on their leases for features which are not man-made. However landowners with damaged creeks on their properties have been advised by Tahmoor Colliery that they are not eligible for compensation. 



He asked what recourse there was for those landowners for compensation for the permanent damage to their creeks?


4.2 On Community Property


DH commented that the community and its council suffered significant losses and future maintenance costs from cracked and distorted creeks and valleys, loss of creek flows, draining of sub-surface aquifers and loss of healthy ecosystems with consequences of pollution, algal and weed growth in the downstream river systems.


4.3 Need for independence with investigations of ongoing effects and costs to the community of damage sustained


DH suggested that the nexus must be broken between investigating consultants and mining companies. Consultants should be commissioned by local Council or Dept of Planning but costs of administration and investigation funded by mining companies


4.4 Sinking Fund


DH suggested this would be the best solution for funding into the future because of the loss of amenity of community resources and ongoing maintenance costs of the irreparable damage continuing to be experienced by the natural environment from mining.
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Alison and Tim Shaw
70 Darley st Thirlmere
NSW Austratia 2572
{02) 46 831314

Dear Sir

My name is Alison Shaw, my husband Timothy Shaw. | was coming with Sandra Potter to meet with you today but
cannot, as | have the flu. Instead, | have written my response. My neighbour is David Hunt and | stand by David’s
statement that Xstrata tells untruths. It might be because of what happened to my husband and myself in January of

this year, that he has made this statement.

We live approximately 220 metres from Xtratas site in Innes street. Between your site and our property, stand only
trees, as the block behind us is vacant. On the 27th of December 2011, noise started emitting fror the Innes street
site. The noise that we endured for the month of January from your drill and work men was at best, excruciating.
From 6:45ar till late at night for 7 days a week; no windows could be opaned as the noise echoed on through.

After many calls to the Wollondilly Shire Council, of which they knew nothing about what was happening behind us, |
was given a number for a Belinda Clayton. | spoke on phone with Belinda, who denied that the work was being
executed on weekends or late inte the night; night and weekend work stopped just after this conversation, except for
a pump which ran sporadically, then at night and on weekends. -

| asked her if there going to be a mine shaft built up there, she replied with “No there is not”

Belinda then made a date to come and see us at our property in Darley street, towards the end of January. Present at

this meeting was myself, my husband Tim and our friend Helen Kuiper.

The drill was running that day and Belinda agreed that it was very foud and she would see about getting some sound
barriers put up, as it would be going for another 3 weeks. A person named Matt would come around that day,
apparenily, to assess the noise...he never turned up, nor did we hear from Belinda Clayton until the meeting at

Thirlmere Community hall.
Again | asked if would there be a mine shaft built up on that Innes street site, to which she replied “na”. We inquired

as to why we were never informed of the project or about the noise we were going to have to endure, Belinda replied

with “We didn’t think you would hear it”.
She then said that the drilling would go on for another 3 weeks and the hole would be filled in with concrete when

finished. But if they did not do this they would only use the site for pumping water from the mines.

1 cannot begin to tell you what affect the noise from your core sample drill, has had on my health. My husband and |
had to find money we didn’t have, so we could go away for a few days in February to get away from the noise.

My husband and | were never informed of any development in innes street. We stand by our neighbor, David Hunt
100% in his statement that Xstrata tells untruths and if need be, we will all sign a statutory declaration to state what

we have said in this letter.

Alfson and Tim Shaw
Tuesday 19" June, 2012

Yours sincerely / //W % )
L el
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Begin forwarded message 4‘ ’3

From: David Hunt
Subject: Fwd: Me
Dater 24 March 2015
To: Ally Der
Co: Brad St
Henry at Wollondifly Cotiric

Ms Ally Dench

Deputy General Manager

Wollondilly Shire Councit

Daar Ally

Re. Mine Subsidence Board

At the first meeting of Council's Minerals and Energy Group which you attended on 19
February this year | presenied copies of an email and correspondence which | had previously
sent o Les MeMahon on 18 May 20130

itincluded draft minutes of a meeting held at Council on 14 May 2013 and was attended by the
local State Member, the Mayor, Council officers including Les McMahon (Council GM), and the
General Manager of the Mine Subsidence Board(MSB), Greg Cole-Clarke. The meeting had
been organised to address a series of questions and proposals | have put io the MSB and
Tahmoor Colliery over many years through the Tahmoor Colliery Community Consultative
Commitiee(T4C).

The meeting was also in response to a submission | had made in November 2012 through the
local member to the then Minister for Mines in which I'd detailed the negative impacts of
fongwall mining on individual residents, the community and the environment. The submission
included suggestions for addressing those impacts as partof a review of the mine subsidence
lagistation. :

Inresponse to my email fo Les | receivad a copy of a response from Greg Cole-Clarke
acknowledging our meeting and promising to send a mors detailed reply o the questions
raised at that meeting. | have nol however received any reply to my email and | understand the
promised reply to Council from Greg Cole- Clarke or the MSB was n ever received,

1

iy nsw.gov.aus>

Last week's media release from ICAC is reproduced below where it refers to ICAC
investigations underway into allegations of corrupt conduct by Darren Bullock from the Picton
Office of the MSB, i also refers to their examination of the systems, policies and procedures of
the MSB, )

Many of the issues raised at the 2013 meeting and in my submission to the Minister relate to
ihose systems and procedures, i

it woudd appear very important for Wollondilly Council on be
aware of and involved in ICAC's oversight of the MSB's oper
Kind regards

David Hunt

alf of its residents to be fully
ations.

P8 Attached below are

« MinutesForiaMay13 - includes 19May2013 email to Council GM, draft minutes 1o 13
May meeting and two suggesied letters to residents referred 1o in the meeting.

« My submission to Minister for Mines for Review of Mine Subsidence legisiation 5
Novermber 2012
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APPENDIX


Summary of Involvement of David Hunt with Mine Subsidence Issues.





PRE 2001


David Hunt has operated a consulting engineering practice in Wollondilly since 1978 and from 1980 began making representations to MSB and Councils regarding anomalies and inadequacies in the design requirements to be followed in structural designs submitted to the MSB for approval, and the lack of research and discussion of the effects on structures of underground longwall  mining.


David Hunt (DH) then began an ongoing correspondence with the MSB and sometimes the mining company but no satisfaction was received from responses to the issues raised.  Often there was no response.





In 1991 longwall mining caused significant damage to properties in Nattai Street and professional advice was sought from DH when the owners of 2 properties were unhappy with inadequate repairs to their damaged properties.


Representations were again made suggesting changes required to the MSB process to obtain some equity for owners.





1993 


20th April – Submission by DH to Wollondilly Shire Council (WSC) commenting on the EIS for Tahmoor North Coal Project.


26th August –(Attachment P1) DH addressed WSC Development Management Panel explaining


· Inadequacies of the MSB process


· Consequences of cases cited


· The expected increase in damaged properties with the imminent Tahmoor North mine extension


· Suggestions for an extension to the compensation arrangements to adequately cover disadvantage to residents.


· A proposal for a Residents Support Committee to oversee compensation payments and measures to prevent the need for residents to resort to expensive litigation procedures


· Proposal for separate technical meetings to discuss MS designs.


1st November – (Attachment P2) Submission by DH to WSC regarding DA for Tahmoor North Extension.  Actual sample given of a building damaged by mining and in tilt. Details were given, with costings, of the inadequacy of the actual repairs with house left in tilt and unrepaired foundations.  No compensation was payable and this example was cited as the reason modifications were needed in the interpretation of the conditions within MSB legislation.





1995


21 September (See Attachment P3).  DH responded to MSB request for submissions with copies of his submissions in attachments P1 and P2 sent to Mine Subsidence Compensation Workshop.








2001.


DH was nominated by Council to be a member of the Community Working Party set up to oversee Tahmoor Colliery’s operations from the community perspective. 





2001-2012


A member of the Working Party and later the Tahmoor Colliery Community Consultative Committee (T4C).


Correspondence Through the T4C – (See Attachments A2)


Through this committee DH continued to raise the issues of inadequacies of the MSB process regarding repairs to damage of private property and the lack of responsibility for damage to the environment accepted by MSB or coal company.  DH’s efforts to initiate change in the MSB procedures were to no avail but after 3 years of lobbying through the (2007) Southern Coalfields Inquiry and organizing an independent report T4C members were able to ensure a 500m buffer was provided from the mine to the Bargo Gorge to prevent serious environmental damage. 


Because of the inadequacy of responses through the T4C, submissions were made to the MSB, mining company, Council, Government ministers and the local member of NSW parliament, explaining many of the residents’ concerns.





2008


A letter (attachment A2-1) was sent on 14/5/2008 from all community representatives of T4C  to the chair, Margaret McDonald-Hill, detailing issues of concern with the MSB process asking for increased flexibility, or modification of the Mine Subsidence Act.


Margaret also considered a review of the Act was overdue and confirmed that sentiment in a covering letter to the MSB enclosed with our letter. 





2009.


Thirteen months later a response was received  from the MSB (17/6/2009 Attachment A2-2), after pressure  from the new T4C chair, Stuart Waters.  DH replied to this response on 4/9/2009 (Attachment A2-3) to Stuart Waters, expressing disappointment and explaining why their response illuminated the need for a review of the Act.


A further letter was sent on 7/9/2009 (Attachment A2-4) from all T4C members asking for reconsideration by MSB.





2010.


In August correspondence with T4C chair Stuart Waters refers to inadequate response from MSB to any points raised in T4C submissions over the previous 2 years.  All issues were still very relevant and this correspondence illustrates well the toothless nature of the T4C achieving any improvements in MSB operation.





2011.


March 10th – (Attachment A2-5)


Two motions submitted for T4C meeting) re:


· Request for baseline data for Redbank Creek


· Specific notification  procedures and MSB guarantees.


June 2nd (AttachmentA2.7) – DH wrote to mining company re inadequate minutes of previous T4C meeting prepared by the mining company, and the fact that information was not sent to MSB as agreed at meeting.


 


2012 


1 March 2012 -  Letter  Attachment A2-7) to the new chair from two T4C members asking to table the issues raised by the committee but inadequately addressed or ignored.  No response was ever received from either MSB or company.





Innes Street Ventilation Shaft – An Unacceptable Proposal and a Flawed Process. (Attachment A3)


28 February  - DH letter (Attachment A3-1) to XStrata GM re inadequate proposal and process.


12 June 2012 - Response from XStrata GM threatening legal action for claim that XStrata employees misrepresented the true situation (Attachment  A3-2)


18 June 2012


DH email to Wollondilly Council Deputy GM giving history of meetings and correspondence plus a draft of a reply to XStrata GM questioning the points in his letter (Attachment A3-3)


19 June 2012 – Letter from neighbours to Innes Street site responding to inaccuracies in the XStrata GM’s letter of 12 June (Attachment A3-4)


10 March 2013 - DH email to local State member informing him of his removal from the T4C contrary to the provisions of the Terms of Reference (Attachment A3-5).





Submission to Minister for Mineral Resources


5 November 2012 – (Attachment A1)


 As a consequence of a lack of action of the T4C processing members’ concerns, DH wrote to the minister detailing the rights of the community and individuals  which were not being supported by the T4C process.  


 This submission includes suggestions for reforms to address these inadequacies.   


14 May 2013 – Meeting called by WSC General Manager and State Member to invite MSB GM to address the points raised in the DH submission to Minister for Mineral Resources.  See Minutes of Meeting (Attachment A4-1).


Suggested letters to be sent out to residents; typical letters 1 and 2 (Attachment A4-2) were presented to the meeting.


[bookmark: _GoBack]All the points raised on 14 May meeting were to be addressed by MSB GM . This didn’t happen in spite of his promise to do so and follow-up requests.


15 May 2015


Prompted by the ICAC investigation into the Picton MSB Office, DH sent a letter to the WSC Deputy GM, informing her of the absence of any response to the May 2013 meeting with referral to the ICAC investigation.  It also included a copy of an ICAC  media release dated 19/3/15 referring to the proposed examination of the systems, policies and procedures of the MSB.  (See Attachment A4-3).  This email was also forwarded to ICAC’s Catherine Colquhoun. 
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[bookmark: _GoBack]SUBMISSION FOR REVIEW OF MINE SUBSIDENCE  COMPENSATIONSUBSIDENCE COMPENSATION ACT 1961.

Closes 31 March 2016



This submission has been prepared by D&M Consulting Pty Ltd, a civil and structural company, on behalf of the community members of the T4C.

David Hunt, who has recently sold his practice in PictonPicton, will be providing input to this submission. Both David Turner and David Hunt have been principals in separate consulting civil and structural firms operating within the Wollondilly Shire over the last 25 years and for much of that time from offices in Picton.  They were the only 2 consulting engineering firms based in Wollondilly Shire.



Part of the work of both firms during that time has been consulting to property owners whose houses or other structures have been damaged by mining subsidence.



They have corresponded frequently with the MSB and at times with the mining company and are very aware of the issues surrounding mining subsidence in the Picton-Tahmoor-Thirlmere precinct.

David Turner is now operating from an office in Narellan and David Hunt has retired but still lives in Thirlmere.

David Hunt (DH) was nominated by the Wollondilly Shire Council (WSC) to be a community member of the original Community Working Party/T4C in 2001 and remained a member until March 2013 when he was not reappointed. in the renewal process carried out by the mining company Xstrata.  He has included a summary in the Appendix (Attachment C1) of his involvement on the T4C over those years.



In November 2012, DH prepared a summary of issues raised in many submissions and reports he and other T4C community members had submitted to the MSB, Council and Government ministers during his time on the T4C.

Headed “Review Needed of Mine Subsidence Legislation Affirming the Rights of Residents, the Wider Community and the Environment “( Attachment(Attachment A1), it was sent through the local member to the Minister for Minerals and Energy.  That document included a synopsis, summarizing the rights, not being supported, then considering each of these rights separately detailing the current situation and suggested reform.  



A meeting was later held at the WSC on 14May 2013 to discuss the November 2012 document with the CEO of the MSB, Greg Cole-Clarke.

As well as David Hunt and Greg Cole-Clarke, others at the meeting included Council GM, Mayor and Wollondilly State Member Jai Rowell.  Minutes of that meeting are attached ( Attachment(Attachment A4-1)

In this submission reference will often be made to the 5 November 2012 document and the Minutes of the 14 May 2013 meeting at Council.







ISSUES OF CONCERN:



1. GOVERNANCE.

Considerations of governance of the Mine Subsidence Board (MSB) cannot take place without including governance of the State government’s relationship with the coal mining companies.  Questions around governance of the coal mining industry generally are key to an understanding of the public’s perception of a lack of accountability in that industry.

Members of the public, including the community reps on the T4C, when questioning any aspects of the coal mining or mine subsidence process, are often confronted with seemingly insurmountable objections.

Genuine redress of unreasonable or inequitable procedures is rarely possible. 



1.1 Original Approval of the Mine

1.1.1  The process is flawed from the beginning – before approval of an underground mine such as Tahmoor North, or more recently Tahmoor South, the Environmental  ImpactEnvironmental Impact Statement (EIS) is prepared by an Environmental Consultant at the direction of the mining company which funds it and approves the content before submitting to the Department of Planning.  Always a voluminous document where transparency of the important issues is never foremost, any challenge to the content is usually beyond the staff-poor government departments whose job it is to review – let alone in the submissions of unpaid members of the public.

1.1.2  There is no semblance of an attempt at arms length separation between the mining company and environmental consultant whose EIS is then accepted as independent and used as the basis for future negotiation on reasonableness of damage to both structures and environment.

Future Subsidence Management Plans (SMP’s) for approval of successive longwall panels rely upon the criteria within the EIS as the benchmark for any projected damage to the built or natural environment.  

(For discussion and suggested alternative see A1 Section 10)



1.2 The Role  ofRole of the Mine Subsidence Board

The same flawed concept of accountability continues through the mining process and is extended into the relationship of the mining company with the Mine Subsidence Board (MSB).

1.2.1 The MSB operates within the Department of Minerals and EnergyFinance Services and Innovation but is wholly funded by levies paid by coal mining companies into the Mine Subsidence Compensation Fund.  However, there is wide perception within the community when dealing with the MSB, that it operates as the insurance arm of the mining companies whose role is to limit any payments from the MSC Fund.   A pattern of strict interpretation of the guidelines in the Act to rule out compensation or repair in many cases where damage is mining related (but not clearly coming within the guidelines) ensures continuation of this community perception.

Where an MSB decision is disputed almost invariably a questionable review process finds for the MSB or the resident must undertake lengthy and expensive   investigation and mount an appeal through the Land and Environment Court.  (For discussion and suggested alternative   See A1 Section 11)



1.2.2  Responsibility Sometimes Shared Between MSB and Mining Company.

Where the guidelines in the Act rule out compensation or repair by the MSB, it sometimes refers to the mining company being separately responsible.  There is also a public perception that where mining related consequences do not fall within those guidelines, the mining company will handle those costs.

Enquiry of the company however invariably receives the standard reply that all damage is repaired by the MSB.

The Act specifically rules out consideration by the MSB of any environmental damage.  This creates a dilemma since environmental damage can be within private or public land and devalues both.  

1.2.3  With damage to private land, the MSB generally refuses to accept any role assisting the landowner whose responsibility it then is to seek repair or compensation from the mining company with no support from any statutory authority. Owners are usually then advised by the mining company that no compensation is payable for environmental damage 

(See A4.1 Sect 4.1)

1.2.4  Environmental Damage  inDamage in Public Lands.

Where damage is sustained within public land there appears to be no authority whether it be Council or government department with the brief to check for this damage or hold the company responsible.  The only instancesinstance where any process has been instigated has been through concerned individuals or community groups.  Typically the mining company brushes aside these concerns with the bland statements that they have no responsibility for environmental damage because it is within the guidelines allowed in their SMP (iei.e. the original flawed document).

In the cases where the damage cannot be dismissed e.g. where a respected scientific or subsidence engineering firm criticizes the company, the mining company  contracts its own environmental consultants to investigate and produce a report  (and in some cases two reports) which invariably confirms movement is within the guidelines, or caused by an unexplained anomaly which is also allowable within the approved SMP.

Examples of this process were seen with –

· Damaged creekbeds and loss of flows in Myrtle and Redbank Creeks

· The emptying of the 3 major Thirlmere Lakes.

	(See A1 Sections 8.1 and 8.2)

Contrary to the opinions of independent studies, government bodies have often relied upon statements or reports from mining company consultants.

Consequently governments have rarely required the mining company to accept responsibility.  In the rare case that the government has belatedly agreed to some investigation, that investigation has consisted entirely of monitoring rather than any investigation to find causes.

To add insult to injury, even though damage is accepted as mining related, all work has been publicly funded and not recouped from the mining company.

The nexus must be broken between mining companies and investigating consultants although funding should still be provided by the mining company.

(See A1 Sect 8.2 (b) and A4-1 Sect 4.3)

.

1.3 Tahmoor Community Consultative Committee (T4C). 

 The absence of accountability is once again evident in the formation/renewal and operation of this committee.  It was understood the committee as a statutory body was to operate independently of the mining company or MSB.  

In practice the T4C is seen by many as window-dressing to enable government to claim it is fulfilling its obligations to the community.

1.3.1.   The T4C chairperson is meant to be independent but is currently appointed by The Department of Planning, responsible to andbut is directly funded by the mining company and the mining company is required to nominate a proposed independent chair and membership of the consultative committee. 

There have been concerns among a number of T4C members over the years with different chairpersons that the chair has been constrained in carrying out actions for the committee by influence of the mining company.

Regardless of whether this was actually the case, the perception that the chairperson is directed by the company is inevitable while that person is appointed and remunerated by the company. 

To ensure confidence in the process both chairperson and minute taker should not only be independent but also seen to be independent (See A1 Sect12.2 for suggested process).  The appointment of the Chair and Community Consultative Committee could be under the auspices of the Mine Subsidence Board to provide a greater connection with the issues of mine subsidence and the community.

(See  A2-7 giving a history of issues inadequately addressed by the T4C.

   and A1 Sect 12 for discussion and alternative process)

1.3.2  Company Does Not Inform T4C of Future Plans..

The T4C’s role is meant to be disseminating information regarding future mine proposals and how they impact the community.  Critical information is often withheld from the committee.  The example given in 1.4 below re the proposal for the Innes Street mineshaft explains the consequences of a breakdown in the community consultation process.

1.3.3.  The latest renewal of community members on the committee was wholly administered by the mining company.  The replacement of community members occurred 12 months before the end of its statutory term and members were chosen by the mining company with no input even from local Council. 

 (See  A3-5 re David Hunt’s removal from T4C.)



1.4 Lack of Information and Transparency in the Operation of Both Mining Company and Mine Subsidence Board.

1.4.1.  Innes Street Ventilation Shaft Proposal.  The DH letter to Xstrata’s General Manager (See A3-1) details Tahmoor Colliery’s lack of notification and transparency including spreading of misleading statements as some of the reasons for the angry community response to this proposal.

Further attachments include

· A letter from Xstrata GM to DH threatening legal action (A3-2)

· DH email to WSC Dep GM explaining residents’ concerns (A3-3).

· Response from a neighbour of the proposed shaft disputing the claims of Xstrata GM (A3-4).

1.4.2.  Incorrect and Misleading Media Release by the Company.

Complaints by members of the public to the 2 largest circulation Macarthur papers, if published, often include a comment or article by the mining company usually refuting the complainant’s claims.

An example of one such case was when the cracking of rock strata in the bed of Myrtle Creek was raised at a T4C meeting by committee member Julie Sheppard.  Xstrata commissioned a consultant’s report which confirmed damage was mining related.  Despite this report an Xstrata spokesperson issued a press statement denying mining subsidence had damaged the creek.  Further unsubstantiated claims continued from the company and a similar statement appeared in the EOP Report for LW25.  Even though raised at future T4C meetings, the minutes were never adequately amended nor has there been any public retraction of the false statements.  (See A2-7App B).

1.4.13.  Government regulation is required to

· Ensure mining companiesy carryies out transparent and accurate notifications and follows correct procedures for any modification to their mine plan with ample time for residents to be aware and understand those modifications.

· Prevent the spreading of false statements by the mining company by requiring a specific retraction/apology from the company whenever that occurs.

· Protect voluntary CCC community members from vexatious threats of litigation from the company in response to actions those members might take carrying out their role as CCC members representing the community (See A3-2 and A1 Sect 7)

1.4.24  Mine Subsidence Board.

The many areas of contention raised by residents whose houses were damaged by mine subsidence are included in Section 2 below.  In all cases residents’ anxiety and understanding would be immeasurably improved if –

· The MSB had carried out clear informative and transparent notification procedures well before subsidence occurs 

      (For discussion  See A1 Sects 1.1&1.2 and A4-1 Sects 2&3.1), 

     (For suggested letters of notification See A4-2).

· During and after repairs the MSB provides transparent information on the damage not repaired such as defective foundations and remaining tilt in the structure 

      (For discussion See A1 Sect4.1(a)&(b);   A2-1 Sects 2,3,4&5 and            Conclusions Sects 2.2&2.3;    A4-1 Sect 3.4)

      (For suggested letter to residents after repairs See A1 Sect 4.2(a))

· MSB pays compensation for loss in property value caused by that loss in building integrity

       (See A1 Sect 4.2(b))

· MSB guidelines are extended to include compensation to cover relief from extended time for repairs and payment in lieu of repairs 

      (See A1 Sects 2&3).

· Transparent Record required for Future Purchasers 

(See A4-1 Sect3.5 and A1 Sect 5 for discussion and suggested register.)

1.4.3  Mine Subsidence Districts

The declaration of Mine Subsidence Districts for all areas that are to be impacted by a mine should occur at the latest when the mine is approved.  There are a number of areas in Picton that are already or will be impacted by mining activities and which are not currently declared as Mine Subsidence Districts.  The T4C has supported Tahmoor Coal in its request to add these areas (such as Picton) to the Mine Subsidence District to avoid the unnecessary impact on properties constructed after the mine approval.  

2.  MSB REPAIR PROCESS.

2.1  Which Properties are Notified of an Approaching Longwall ?

(See A4-1  Sect 3.1 for discussion with examples of questionable MSB decisions)

It is very difficult to obtain a clear concept of MSB guidelines to understand why some properties are notified while others are not.   While properties within a certain angle of draw from the mine boundary are meant to be earmarked for notification the process seems to be ad hoc.   It is well understood that subsidence effects can occur at the surface hundreds of metres beyond the surface footprint of the underground mine. However after a claim is refused by the MSB it is very difficult for the owner to obtain any details of reasons for that decision.  The MSB jealously guards its information acting like an insurance agent of the mining company whose sole aim is to minimize repair costs.

(For discussion of spread of surface subsidence, current situation with notification procedures and suggested procedures see A4-1 Sects 2&3.1 and A1 Sect 1.2) (For suggested Notification Letters see A4-2)



2.2.  Points of Contention with the Repair Process.

Many instances of disagreements with MSB decisions have been drawn to the attention of the MSB at T4C meetings. The response invariably from MSB employees to cases where residents have been (often significantly) affected by mining, is no consideration is possible since the request is outside the MSB guidelines. The MSB and mining company are not willing to become involved in a more accommodating interpretation of the guidelines.

It is clear the only solution is modification of the guidelines. 

Accordingly community members of the T4C, singly or as a group, sent letters or made submissions through the local member for consideration of changes in those guidelines. 

Reference is made below to points in those submissions discussing inadequacies in the MSB process and suggesting amendments to legislation. 

2.2.1  Independent Review of Disputed Claim

The current situation and suggested amendments considered

(See A4-1 Sect3.2 and A1 Sect 1.3)

2.2.2 Measures to Support Residents

· Relief from Extended Time for Repairs – measures to include compensation to cover costs and inconvenience of temporary repairs and the option of sale to the MSB

             (See A1 Sects 2.1&2.2 and A4-1 Sect3.3)

· Transparency -  Allow residents the right to disclose settlements with MSB ie.i.e. Do not impose non-disclosure clauses

(See A4-1 Sect 3.3)

2.2.3  Compensation Payment in Lieu of Repairs

(See A1 Sect3 and A4-1 Sect 3.4)

2.2.4  Compensation for Buildings Left in Damaged State after Repairs

(See A4-1 Sect 3.4 and A1 Sects 4.1&4.2)

2.2.5 Protection of Future Purchasers of Damaged/Repaired Houses

No records are available of repairs carried out to subsidence damaged buildings nor is the question a required part of the conveyancing process. Consequently future owners are unaware whether their house has been previously damaged and retains defective foundations or tilt.

Suggestions are given for a transparent and equitable process

(See A4-1 Sect 3.5 and  A1 Sect 5)



3.  COMPENSATION & MINING GRANTS.

Under the Governance section above this submission has addressed flaws in the mine approval and operation process as well as the compromised position of a Mine Subsidence Board fully funded by mining companies.

This section now discusses the effects of the MSB guidelines which restricts the  MSB’s ability to provide a full suite of repairs and disallows compensation in lieu 

of repairs.  The guidelines also disallow any consideration of environmental damage resulting from mining.



3.1. Damage to the Environment.

There is no public authority overseeing damage to the environment and consequently no argument is given for mitigating modifications to mine design. 

Resulting damage to the environment, particularly cracking of creek and riverbeds and the loss of waters from Thirlmere Lakes from the draining of sub surface aquifers into the mine will cause severe long-term damage to the community’s assets. It will also produce significant extra costs/revenue foregone for the Wollondilly community.

Similarly the local Council will be significantly disadvantaged by mining damage to its assets and ongoing increased maintenance costs.

3.1.1 The Current Process Followed after Mining Responsible Environmental Damage

If the mining company accepts responsibility for the damage (often only after a protracted period of denial) it will contract its own consultants to conduct investigations which invariably conclude that the damage has been caused by subsidence which is within limits as predicted in the approved SMP (a result of the flawed process detailed in 1.1 above).  If outside those limits, excessive subsidence movement is considered to be the consequence of an anomolyanomaly in the underlying strata. Since such possibilities are also referred to in the SMP, the damage is still considered acceptable although unusual.  The mining company Consultant then recommends monitoring presumably because of the futility of attempting repairs. The possibility of repair or natural healing is usually suggested as an alternative possibility but any decision delayed until more research and monitoring is carried out.

However the monitoring or research, if they occur, do not result in any modifications to mine design or future mining plans and the mining company is not held responsible for that damage or its consequences.

The inadequacies in this process have been raised in a number of submissions over the years and attachments are referred to below.

Environmental consequences of subsidence of the Tahmoor Mine longwalls are discussed and explanations given for the extra costs Council must bear.  Suggestions are also made for a Statutory Body to oversee legislation which must be revised to incorporate an Environmental Protection Protocol which will investigate increased ongoing Council costs resulting from the loss of healthy ecosystems

 These costs must be met by the mining company.

(See A1 Sections 8.1 and 8.2).  

3.1.2 Sinking Fund.

All costs or revenue forgone to the Council and community, as a result of mining, should be investigated by the statutory body referred to in 3.1.1. above.

To cover these costs, a sinking fund should be established to compensate the community into the future. 

(See A1 Sect 9)



3.2  Maintenance of Community Goodwill Undivided by Company Grants.

The process of mining companies providing community grants has been longstanding in the mining industry. In some instances mines delegate the administration of the grant process to an independent committee separate to the mining company.

With Xstrata (now Glencore) the grant process has been administered by the company with grant recipients chosen at the discretion of the company.  Community groups or charities apply to the company to be considered for grants.  The company decides on recipients and amount of grant.

It has been claimed that tThe company has refused a grant to a charity with a very minor association with a group opposing mining company behaviour.

This process has had the effect of causing division between residents unhappy with damage to their homes or future mine plans and members of the community groups receiving grants

 (See A1 Sect 6) for a discussion of the issues surrounding community grants and the suggestion for a community based committee to administer mining grants. This should be enshrined in legislation to prevent community grants being a cause of community discord.



4.  RECENT ISSUES OF CONCERN TO T4C MEMBERS

4.1  Request from T4C for more proactive approach from MSB

On 8 June 2015 a letter was sent to The MSB CEO asking for consideration of a number of issues relating to operation of the MSB claims process.

(See Attachment B1)



4.2 Submission from Resident to MS Compensation Act Review

Local resident, Michael Williams, from Bridge St Thirlmere  has previously contacted members of the T4C explaining his dissatisfaction with the MSB process handling his claim for mine subsidence damage.

His house, which has been undermined, lies on the N side of Bridge St in an area which is outside the proclaimed Mine Subsidence District. He was originally informed his property would not be undermined.

He sent a submission to the review on 14 March.



4.3 Other Issues

4.3.1  Determination of Claims

A reasonable time must be specified for MSB to determine a claim after it has been lodged by a resident. Currently residents have been left for up to 2 years before their claim has been determined

4.3.2 Extension of MSB Approval Time Needed .

When MSB approval for a new house design is sought the approval given is only of 2 years duration while the Development Application through Council is current for 5 years. 

The MSB approval should be extended to 5 years otherwise Council approval may need to be resubmitted and a new approval sought with additional costs payable.







CONCLUSIONS



This submission has given many specific examples of interactions involving MSB and mining company with residents and the community where inadequate processes have prevented equitable or acceptable outcomes for individuals, the wider community and the environment.

If mining companies are allowed to continue undermining and subsiding our countryside, villages and suburbs there needs to be a major shift in the governance of the mining process.

Currently there is a perception of a nexus between mining companies and Department of Minerals & EnergyDepartment of Services and Innovation /MSB (and even with government generally) which is seen to be responsible for the unacceptable outcomes mentioned above.

This perception (and the foregoing submission provides many examples reinforcing that perception) explains why the current process can never be seen as equitable or acceptable while that nexus continues.

Suggested modifications to the process follow

 

1) Instead of the current Mine Subsidence Board a body disconnected from the mining companies and Department of Financial Services and Innovation Minerals and Energy must be set up to act on behalf of, and in the best interests of, the individuals and the community. 



2) Features of the MSB Mk II suggested are

   2.1 The MSB Mk II would be a statutory body under the umbrella of the Department Office of Environment and Heritage (DOEHoE) administered by and responsible to that department with a board, if retained, weighted in favour of the communities. It is recommended that separate boards are set up for separate areas. Both would be responsible to DoEOEH and comprise of representatives of the mines, government and the community. The board needs to be independent of the mines and the government with the emphasis on the community. The board needs to not only be independent but also to be seen to be independent. The reason for separate boards for each area is due to the specific differences between the types of mining in the areas. The mines in Newcastle are very shallow in comparison to the mines in the Southern Coal Fields and hence the subsidence varies. This results in very different effects by the mine subsidence. 

   2.2 If the Mine Subsidence Compensation Fund is retained to collect mining company levies, its funds should be lodged with DoEOEH before forwarding to the MSB i.e.. an extra step to ensure a process at arms length from the mining companies.

   2.3 Guidelines for the MSB Mk II need to be extended and widened to

· Give a more liberal interpretation of the longwall zone of influence affecting surface structures. It is recommended that an enquiry should be set up to document and specify the actual zone of influence from the mines footprint.  This would allow for a more accurate area to define where pre-mining surveys are undertaken.

· Provide compensation payments in lieu of repairs and to cover residual building damage at completion of repairs and other areas of resident disadvantage during repair process.

· The MSB should be tasked with undertaking investigations into the residual effects of mining including but not restricted to cracking, tilt and residual damage to footings and slabs. If no investigation is carried out then some form of compensation is due.

· Include environmental damage within MSB ambit of responsibility for both private and public lands. Work in conjunction with DoEOEH and local councils to investigate damage, rehabilitation possibilities and compensation payable. (including establishment of a Sinking Fund)   Where investigations and reports are to be prepared by a private consultant that consultant to be briefed, contracted and administered by the DoEOEH with costs recouped from the MS Comp Fund or mining company.

   2.4  A restructuring of the processes for resident notification, claim determinations and provision of independent second opinion.

   2.5  A recognition of the need for a transparent process to ensure residents understand their rights; to include provision of mining damage repair details to future purchasers of previously damaged houses.

  

  2.6 MSB Mk II to be given additional authority. To oversee e.g.

· Mining company procedures and behaviorbehaviour including company media reports with authority to require retraction of misleading reports.

· The process for companies providing community grants.



3)  Governance of MSB cannot be Separated from the Mine Approval Process

An independent process should be established to enable the DoEDOH to choose consultants and administer contracts for the original project EIS and future environmental reports without oversight of the mining company. As an alternative the EIS is prepared by the consultant for the mining company and reviewed by an independent consultant administered by DoEDOH and reimbursed by the mining company. This review could also be undertaken where reports are prepared by the mining company to address environmental problems e.g. Thirlmere Lakes loss of water. 



4)  Community Consultative Committees should be independently run without influence from Mining Companies

   4.1 The process for establishment and renewal of membership of these committees should not be influenced by the mining company but use guidelines laid down by government regulation to ensure independence of the committee.

   4.2 The chairperson and minute taker of the committee should similarly be appointed and remunerated by a statutory authority with no links to the mining company.

   4.3 Costs to be recouped from the mining company



Submitted by Michael Muston - Independent Chair Tahmoor Coal Community Consultative Committee on behalf of Community Members of the Tahmoor Colliery Community Consultative Committee:



Submitted by Community Members of the Tahmoor Colliery Community Consultative Committee (T4C)

Col Mitchell  -  Councillor WSC

David Henry - Council Representative

David Auchterlonie

Virginia Fairley

Robert Khan

Sandra Potter

Julie Sheppard



Attachments:

(A1)5Nov2012SubmissionToMinisterReviewMineSubsLegis

(A4-1) 14May13MeetingDraftMinutes
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A2-4
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Compensation Act 1961”)
The five non-aligned community members agreed to its original
form and content and the Wollondilly Council representative, David
Henry, and Councillor, Col Mitchell, wrote to the T4C chair agreeing
in principle to the submission but noting a couple of minor
amendments.

However the chairperson, Michael Muston, forwarded it to the
Tahmoor Colliery GM and three other mining company employees
who attend the T4C meetings. He subsequently sent around his
amended version of the submission (see track changed version in
attachment -“Muston amended Review of MS Compensation Act
1961") after omitting many clauses and attachments. Community
members believed that those changes were made on the instruction
of the mining company. However since the submission had to be
presented the following day there was no time for community
members to consider the major changes made and they agreed the
changed version should be submitted to ensure it would not be
invalidated for late submission.

The T4C community members were understandably very concerned
by this development since they understood the submission was to
be solely on behalf of community members of the T4C. It was also
noted that Michael Muston presented the submission as the
independent chairperson of the T4C whereas he was in fact
appointed by and is remunerated directly by the mining company.

The submission finally presented by the chairperson did not
represent the concerns of the T4C community members fairly nor
comprehensively as did the original.

 It well illustrates the inadequacies of a process whereby the mining
company has an undue influence over that process. The company
not only oversees all Environmental Impact Statements used for the
SMP and any future reports for the mine, it appears that it also
influences the interpretation of the MSB guidelines and then
manages all responses to the consequences of mining. The
modifications made to the original submission clearly suggest that
the company does not want transparent dissemination within
government or the wider community of local concerns regarding
those inadequacies. The original submission included many
examples of mining company interference in the functioning of the
Act which we believe are contrary to the intention of that legislation.

Please find attached below

Original Submission for Review of MS Compensation Act 1961
plus Attachments
Muston Amended Submission for Review of MS Compensation
Act1961 (NB. This submission notes the attachments included
and these can be found in “Attachments” folder)

Signed              Sandra Potter -  Current community member of T4C
 (Ph. 0401 558144)
  David Hunt -      Previous community member of T4C until 2013
 (Ph. 0414 318521)




